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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
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Status 
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DETAILED ACTiON 
Claim Rejections - 35 USC § 102 

[01] The text of those sections of Title 35, U.S. Code not included in this action can be 

* 

found in a prior Office action. 

[02] Claims 1,6,8-14,17-19,35,38 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Adams et al. (U.S. Patent No. 6,119,913). 

[03] In regard to claims 1, 6, 8, 9, 12-14, 17-19, 35 and 38, Adams et al. teach an 

endoscopic stapler 10 comprised of a stapling head 12 with an attached sleeve 14 
for attaching the stapler 10 to a conventional endoscope 16 (see Figure 1). The 
endoscope 16 has optical paths 16 and 16c and instrument lumens 16b and 16d 
(see Figures 1 and la). A forceps instrument 26 may be inserted through a lumen 
916b) of the endoscope 16 into the space between a stationary part 18 and a 
movable part 20 of the stapler 10 in order to pull tissue into the stapler (see col. 6, 
lines 53-60). The stapling head 12 includes a removable staple cartridge 30 and a 
cutting knife 42 is coupled to a cam 36 (see Figure 1). In operation, the stapler 10 
is attached to the endoscope 16, the assembly is advanced to the surgical site and 
the forceps 26 are inserted through the instrument port and used to draw diseased 
tissue into the space between the movable part 20 and the stationary part 18. 
When the movable part 20 and stationary part 18 are tightly closed, a control wire 
22 is rotated to fire staples 32 around the diseased tissue and to sever the 
diseased tissue from the stapled tissue with the knife 42 (see col. 8, lines 1-25). In 
regard to claims 10 and 1 1 , see Adams et al. teach the use of a side viewing 
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endoscope 116 (see col. 8, lines 40-50 and Figure 8). 

Allowable Subject Matter 

[04] Claims 4,41 are allowed. 

[05] Claims 15,19,21-29,37,39,40 are objected to as being dependent upon a rejected 
base claim, but would be allowable if rewritten in independent form including all of 
the limitations of the base claim and any intervening claims. 

Response to Arguments 

[06] Applicant's arguments filed 3/15/2007 have been fully considered but they are not 
persuasive. 

[07] Applicant contends that "[although the endoscope disclosed by Adams can be 
articulated in the direction of the space, the threaded post (352) (see Figures 9 
and 9A) prevents it from doing so." It is maintained that Adams discloses a 
second insertion instrument configured such that a first insertion instrument can be 
bent in the space to a side opposite to the living tissue that is the object of the 
treatment. The threaded post "352" does not prevent "endoscope 16" from 
bending in a downward (with reference to Figure 9A) direction. 

[08] Although ft is possible that "352" limits the degree to which "16" may be bent, it 
does not "prevent it from doing so," as Applicant argues. If it is conceded that 
"352" limits the degree to which "endoscope 16" can be articulated downward, 
Adams still anticipates the claims, which functionally recite that a "first insertion 
instrument" can be bent "to a side opposite to the living tissue that is the object of 
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treatment." Applicant argues that "352" completely prevents downward articulation 
which, as shown in Figure 9 A, is clearly not the case. Limited downward 
articulation anticipates the recited bending. 

[09] Secondly, it appears from Figure 12A, a top-down view, that the posts which 
support the stapling mechanism are offset, in which case they do not limit the 
downward articulation of the first insertion instrument at all. 

* 

[10] Thirdly, if it is conceded that "352" does completely prevent downward articulation, 
it is noted that "352" may anticipate a "side opposite to the living tissue that is the 
object of treatment," in which case Adams once again anticipates the functional 
recitations of the claims, wherein "16" bends "to a side opposite" (threaded post 

. "352"). 

Conclusion 

[11] THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

[12] A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed 
within TWO MONTHS of the mailing date of this final action and the advisory 
action is not mailed until after the end of the THREE-MONTH shortened statutory 
period, then the shortened statutory period will expire on the date the advisory 
action is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be 
calculated from the mailing date of the advisory action. In no event, however, will 
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the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

[13] Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Philip R. Smith whose telephone number is (571) 
272 6087 and whose email address is philip.smith@uspto.gov. The examiner can 

* 

4 normally be reached between 9:00am and 5:00pm. 

[14] If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Linda Dvorak can be reached on (571) 272 4764. 

[15] Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. 
Should you have questions on access to the Private PAIR system, contact the 
Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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